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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Urban  Mass  Transportation 
Administration 

23  CFR  Parts  450  and  476 

Interstate  System  Withdrawal  and 
Substitution;  Revisions 

AGENCIES:  Federal  Highway 
Administration  (FHWA)  and  Urban 
Mass  Transportation  Administration 
(UMTA),  DOT. 

ACTION:  Final  rule. 


summary:  The  Federal  Highway 
Administration  (FHWA)  and  the  Urban 
Mass  Transportation  Administration 
(UMTA)  are  issuing  these  revised 
regulations  to  implement  statutory 
amendments  pertaining  to  the 
withdrawal  of  certain  nonessential 
Interstate  highway  routes  from  the 
Interstate  System  and  to  the  use  of 
funds  thus  authorized  for  substitute 
highway  or  nonhighway  public  mass 
transit  projects. 

EFFECTIVE  DATE:  November  19, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  L.  A.  Staron,  Office  of  Engineering 
(202-426-0404),  or  Mr.  Frank  Calhoun, 
Office  of  the  Chief  Counsel  (202-426- 
0761),  in  the  Federal  Highway 
Administration  (FHWA);  or  in  the  Urban 
Mass  Transportation  Administration 
(UMTA),  Mr.  Richard  White,  Office  of 
Transit  Assistance  (202-472-6997),  or 
Mr.  John  Collins,  Office  of  the  Chief 
Counsel  (202^126-1907),  all  at  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590.  The  FHWA  hours  are  from  7:45 
a.m.  to  4:15  p.m.  and  the  UMTA  hours 
are  from  8:30  a.m.  to  5:00  p.m.  ET, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  These 
regulations  provide  for  the  withdrawal 
of  certain  uncompleted  or  planned 
highways  on  the  Interstate  System  in 
and  connecting  urbanized  areas  (within 
a  State)  and  the  transfer  of  their  funding 
entitlements  to  other  transportation 
projects  under  the  Interstate  transfer 
provisions  first  enacted  in  the  Federal- 
Aid  Highway  Act  of  1973.  States  and 
local  jurisdictions  can  use  these  transfer 
provisions  to  accommodate  revised 
plans  for  providing  urban 
transportation.  Involved,  basically,  are 
two  major  steps:  the  withdrawal  of  a 
noriessential  segment  of  the  Interstate 
System,  and  the  substitution  of  highway 
and/or  transit  projects  to  serve  the  area 
that  would  have  been  served  by  the 
withdrawn  segment. 


In  order  to  be  considered  for 
withdrawal,  a  segment  of  the  Interstate 
System  must  be  within  an  urbanized 
area  or  the  segment  can  also  pass 
through  and  connect  urbanized  areas 
within  a  State.  Specifically  excluded  are 
segments  added  to  the  System  after  May 
5, 1976,  as  substitutes  for  segments 
withdrawn  under  23  U.S.C.  103(e)(2), 
open  to  traffic  segments,  toll  roads 
incorporated  in  the  System,  and  routes 
which  were  added  to  the  System  under 
23  U.S.C.  139.  Also  excluded  are 
segments  added  to  the  Interstate  System 
by  specific  legislation  unless  a 
comparable  statute  permitting  its 
withdrawal  is  enacted.  Further,  the 
approval  of  any  new  Interstate 
withdrawals  is  not  permitted  after 
September  30, 1983,  unless  the  segment 
was  under  judicial  injunction  prohibiting 
its  construction  on  November  6, 1978. 

The  withdrawal  request  is  a  joint 
submittal  of  the  Governor  and  local 
governments  within  whose  jurisdiction 
the  Interstate  segment  would  have  been 
located  and  must  include,  for  the  portion 
of  segments  within  an  urbanized  area, 
the  concurrence  of  the  metropolitan 
planning  organization  (MPO) 
representing  the  principal  elected 
officials  of  the  area.  The  request  should 
be  submitted  to  FHWA  and  UMTA 
through  the  FHWA  Division 
Administrator  in  the  State  involved. 

The  principal  Federal  decision  in  an 
Interstate  withdrawal  is  the 
determination  that  the  segment  is  not 
essential  to  completion  of  a  unified  and 
connected  Interstate  System. 

Joint  approval  of  a  withdrawal  by  the 
Federal  Highway  and  Urban  Mass 
Transportation  Administrators 
authorizes  an  amount  from  general 
funds  of  the  U.S.  Treasury  to  be 
appropriated  for  substitute  projects 
serving  the  same  area.  The  amount  is 
computed  from  the  Federal  share  for 
completion  of  the  segment,  as  shown  in 
the  latest  Interstate  Cost  Estimate  (ICE) 
approved  by  Congress,  and  is  adjusted 
quarterly,  up  or  down,  according  to  price 
trends  in  Federal-aid  highway 
construction.  This  adjustment  continues 
for  unobligated  funds  up  to  the  point 
that  each  substitute  project  under  the 
withdrawal  is  approved,  until  the 
balance  of  funding  authorized  by  the 
withdrawal  is  fully  obligated.  General 
fund  appropriations  for  substitute 
projects  are  provided  by  Act  of 
Congress  on  an  annual  basis. 

Substitute  funds  may  be  used  in  any 
combination  for  a  wide  variety  of 
highway  and  public  mass  transit 
projects.  The  Federal  share  for  the 
projects  chosen  will  be  up  to  85  percent 
of  the  project  cost.  Highway  projects  are 
street  and  highway  improvements  on 


any  of  the  Federal-aid  systems 
described  in  23  U.S.C.  103.  Transit 
projects  include  any  undertaking  to 
develop,  improve,  or  purchase  public 
mass  transit  facilities  or  equipment 
(with  the  exception  of  operating 
assistance),  such  as  construction  of 
fixed  rail  facilities  and  purchase  of  bus 
and  rail  rolling  stock,  and  other 
transportation  equipment. 

The  1978  Federal-Aid  Highway  Act 
imposes  two  critical  time  limitations 
concerning  substitute  projects. 

Substitute  projects  must  receive  Federal 
approval  by  September  30, 1983,  and 
(providing  sufficient  Federal  funds  are 
available)  be  under  construction  or 
under  contract  for  construction  by 
September  30, 1986.  To  meet  the  first 
time  limitation,  the  regulations  call  for 
the  submission  of  a  concept  program 
which  identifies  the  proposed  substitute 
projects  to  be  approved.  This  concept 
program  should  be  endorsed  by  the 
MPO  of  the  urbanized  area  (for  those 
projects  in  or  serving  that  urbanized 
area)  or  by  the  jurisdiction  served  by  a 
project  (for  those  projects  in  or  serving 
the  nonurbanized  area  connecting 
corridor).  The  concept  program  should 
be  submitted  by  the  Governor  or  his/her 
designee  to  the  Federal  Highway 
Administrator.  The  Urban  Mass 
Transportation  Administrator  and  the 
Federal  Highway  Administrator  act 
jointly  in  the  review  and  approval  of 
concept  programs. 

The  second  time  limitation  involves 
the  actual  implementation  of  substitute 
projects  and  is  therefore  dependent  on 
the  availability  of  Federal  funding  and 
the  completion  of  any  required 
preliminary  steps  such  as  public 
hearings,  environmental  impact 
statements,  final  design,  etc.  Subject  to 
the  deadlines  and  funding  availability, 
projects  may  be  advanced  for  obligation 
of  Federal  funds  immediately  or  as  they 
individually  become  ready. 

Governors  or  their  designees  submit 
applications  for  nonhighway  transit 
projects  to  the  appropriate  Urban  Mass 
Transportation  Administration  (UMTA) 
Regional  Office  and  for  highway 
projects  to  the  FHWA  Division  Office. 

Transit  project  applications  are 
developed  by  transit  officials  for  the 
area  or  by  local  governments  in 
consultation  with  the  transit  officials. 
Highway  projects  are  developed  by  the 
State  or  local  officials  responsible  for 
the  highway  system  and  type  of 
improvement  involved.  Urbanized  area 
(50,000  or  more  population)  projects 
must  be  based  on  the  urban 
transportation  planning  process  for  the 
area  and  must  be  selected  by  the  MPO 
and  endorsed  in  an  annual  element  of  a 
Transportation  Improvement  Program 
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(TLP/AE).  Projects  outside  an  urbanized 
area  must  have  the  concurrence  of  the 
responsible  officials  of  the  local 
jurisdictions  in  which  the  projects  are 
located.  Substitute  highway  projects, 
however,  need  not  be  processed  through 
the  annual  statewide  program  of 
Federal-aid  highway  projects. 

Substitute  project  requests  for  Federal 
authorization  to  proceed  or  for  grant 
approval  are  processed  in  the  same 
manner  as  similar  projects  programmed 
under  normal  FHWA  procedures  (for 
highway  projects)  and  UMTA 
procedures  (for  nonhighway  public  mass 
transit  projects). 

Disposition  of  Comments 

A  notice  of  proposed  rulemaking  for 
proposed  revisions  to  the  Interstate 
System  withdrawal  and  substitution 
program  was  published  in  the  Federal 
Register  on  January  10, 1980  (45  FR 
2296).  Sixty  comments  were  received. 
These  include:  Seven  from  State 
governors,  seven  from  State  legislators, 
eighteen  from  State  highway  agencies, 
two  from  other  State  agencies,  eleven 
from  cities  and  counties,  three  from 
planning  organizations,  two  from 
national  local  government  organizations, 
three  from  private  citizen  groups,  two 
from  a  trade  organization,  and  one  each 
from  the  House  of  Representatives 
Committee  on  Public  Works  and 
Transportation,  a  transit  operator,  a  ‘ 
national  utility  organization,  a  private 
citizen,  and  a  Federal  agency. 

The  commentors  generally  expressed 
support  for  the  proposed  regulations, 
many  suggested  editorial  and  other 
minor  changes  and  clarifications.  In  the 
preparation  of  the  final  regulations,  set 
forth  below,  consideration  was  given  to 
all  comments  received  in  response  to  the 
notice  of  proposed  rulemaking,  insofar 
as  they  relate  to  matters  within  the 
scope  of  the  notice.  Except  for  editorial 
changes,  and  except  as  specifically 
discussed  hereinafter,  these  regulations 
and  the  reasons  therefor  are  the  same  as 
contained  in  the  notice.  Most  of  the 
changes  are  clarifications  rather  than 
substantive  alterations;  however, 
several  comments  resulted  in 
substantive  alterations  to  the 
regulations.  In  view  of  the  interest  in 
these  regulations,  each  section  of  these 
final  regulations  which  has  been  revised 
or  which  was  the  subject  of  major 
commentary  or  concern  is  discussed  in 
detail  below. 

General 

Several  commentors  took  issue  with 
requirements  that  the  Governor, 
specifically,  must  act  at  several  key 
points  in  the  withdrawal/substitution 
process.  A  major  objection  was  based 


on  existing  longstanding  delegations  of 
authority  to  highway  or  transit  agencies 
resulting  from  State  law  or  policy.  The 
regulations,  however,  repeat  statutory 
language  wherein  withdrawal  requests 
and  substitute  projects  must  be 
submitted  by  the  Governor.  They  also 
extend  the  latter  statutory  requirement 
to  submittal  of  the  substitute  projects 
concept  program  by  the  Governor.  To 
emphasize  the  statutory  requirement,  a 
definition  of  “Governor”  has  been 
added  under  §  476.2(b)  and  “or  his/her 
designee”  has  been  deleted  from 
§  476.308(a).  Nevertheless,  the  definition 
recognizes  the  right  of  these  chief 
executives  to  delegate  their  authority  for 
the  above  actions  when  the  delegations 
are  documented  as  specifically  referring 
to  these  regulations.  The  Department 
will  accept  the  actions  of  designees  thus 
established  who  are  acting  for  the 
Governor. 

A  basic  premise  of  these  regulations  is 
that  Governors  (including  their  specific 
designees)  and  local  officials  have  the 
responsibility  in  the  Interstate  transfer 
process  to  meet  the  needs  of  their  own 
jurisdictions  in  such  a  way  that 
programs  of  mutual  benefit  can  be 
implemented  and  that  conflicts  can  be 
resolved.  The  techniques  for  meeting 
these  responsibilities  include  those  that 
have  been  tested  by  time  in  categorical 
programs  of  the  Department  such  as 
Section  3  public  transportation  grants 
and  Federal-aid  Primary  System 
highway  authorizations  or  have  been  the 
subject  of  intermodal  regulations  for 
transportation  planning  in  urbanized 
areas.  The  new  characteristics  of 
Interstate  transfer,  however,  would  have 
led  to  much  more  extensive  State-local 
procedural  requirements  if  the  State’s 
chief  executive  were  not  assigned  a  key 
role  by  the  legislation. 

The  Department  reaffirms  the  June 
1974  preamble  statement  on  the 
regulations  hereby  being  revised  that: 
“The  Federal  Government  will  not  be  an 
arbiter  in  these  matters  of  State  and 
local  decisionmaking.”  At  that  time  the 
statement  referred  to  State-local 
coordination  of  withdrawal  requests 
and  to  disagreements  about  essentiality 
of  Interstate  segments.  Additional  areas 
of  decisionmaking  to  which  this  applies 
are  programing  of  Federal  and  State 
funds  across  time  on  a  statewide  basis, 
distribution  of  substitute  funds  from  a 
single  withdrawal  between  urbanized 
areas  and  jurisdictions  in  nonurbanized 
connecting  corridors,  balancing  of 
available  funds  to  meet  substitute 
highway  and  substitute  transit  needs  on 
a  statewide  basis,  and  project 
development  and  submittal  procedures. 
Each  of  these  and  other  important 


decisionmaking  areas  can  have  critical 
State  level.  State-local,  and  local  level 
implications  which  are  properly 
resolved,  when  necessary,  by  the 
Governor  prior  to  Federal  involvement. 

The  Department  agrees  with 
comments  to  the  effect  that  the  proposed 
regulatory  wording  had  the  unintended 
effect  of  diminishing  the  decisionmaking 
role  of  the  Governor  by  implying 
mandatory  pro  forma  submittal  of 
requests  endorsed  by  local  officials. 
Clarifying  amendments  have  been  made 
to  §§  476.308(a)  and  476.310(e). 

Four  comments  were  received 
concerning  the  deadlines  for  submitting 
withdrawal  requests  and  concept 
programs.  Prior  to  September  30, 1983, 
the  concept  programs  will  be  used 
primarily  for  budget  purposes.  The 
projected  funding  needs  contained  in  the 
programs  will  facilitate  the  preparation 
of  accurate  budget  proposals.  Funding 
requests  for  individual  projects  may  be 
submitted  and  approved  without 
previously  being  approved  in  concept, 
as  part  of  a  concept  program,  until 
September  30, 1983.  After  September  30, 
1983,  in  addition  to  budgeting  purposes, 
ooncept  approval  becomes  a 
prerequisite  to  individual  project 
approvals.  The  only  exception  to  this  is 
for  those  concept  programs  related  to 
Interstate  segments  which  were  under 
injunction  prohibiting  their  construction 
as  of  November  6, 1978.  In  these  cases 
the  September  30, 1986,  time  limitation 
will  govern  approval  of  withdrawals 
and  the  development  of  substitute 
projects.  Since  all  withdrawals  and 
project  concepts  (except  those  under 
injunction)  must  be  approved  prior  to 
September  30, 1983,  it  was  suggested  in 
the  NPRM  preamble  that  they  should  be 
submitted  by  July  30, 1983,  to  provide 
adequate  time  for  review  and  approval. 
Withdrawal  requests  and  concept 
programs  submitted  between  July  30, 
1983,  and  September  30, 1983,  will  be 
given  prompt  consideration  so  that  the 
September  30, 1983,  time  limitation  can 
be  met.  However,  the  statutory  language 
does  not  provide  any  flexibility  with 
regard  to  this  time  limitation.  It  may  be 
difficult  to  provide  approvals  for 
requests  which  are  submitted  just  prior 
to  September  30, 1983,  if  they  lack 
appropriate  documentation  or  are  found 
deficient  in  some  other  regard. 
Additional  guidance  concerning  the 
preparation  and  submission  of  concept 
programs  will  be  provided  in  directives 
shortly  after  issuance  of  this  final  rule. 

One  comment  asked  whether  the 
programming  of  an  Interstate  substitute 
transit  project  in  the  Annual  Element  of 
a  Transportation  Improvement  Program 
(TIP/AE)  would  affect  the  availability  of 
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UMTA  capital  grant  funding  under  the 
Section  3  and  5  capital  grant  programs. 
Section  103(e)(4)  of  Title  23.  U.S.C., 
requires  that  Interstate  substitution 
funds  be  "supplementary  to  and  not  in 
substitution  for”  funds  available  under 
the  Urban  Mass  Transportation  Act,  of 
1964,  as  amended.  As  such,  the  use  of 
these  funds  will  not  jeopardize  the 
availability  of  UMTA  Section  5  formula 
apportioned  funds  and  Section  3 
discretionary  grant  funds,  to  the  extent 
that  discretionary  funds  are  available.  In 
addition,  §  476.312  of  the  regulation 
provides  for  the  utilization  of  Interstate 
substitution  funding  in  combination  with 
other  Federal  mass  transit  and/or 
highway  funding  for  the  purppose  of 
implementing  a  project  which  might  not 
otherwise  be  possible  through  the  use  of 
only  one  source  of  funding. 

One  comment  suggested  the 
regulations  be  revised  to  permit  the 
further  designation  of  Interstate  routes 
because  the  provisions  of  the  Federal- 
Aid  Highway  Act  of  1978  could  be 
interpreted  to  permit  the  continued 
designation  of  routes  with  Federal 
Interstate  funding.  This  suggestion  was 
not  adopted  because  the  statutory 
language  clearly  has  been  read  in 
Section  107(a)(1)  and  107(b)  of  the  1978 
Act  to  prohibit  designation  of  mileage  as 
part  of  the  Interstate  System. 

Definitions  (§476.2) 

This  section  includes  only  those 
definitions  considered  necessary.  Two 
new  definitions  were  included  and  four 
of  the  previous  definitions  were  revised 
as  a  result  of  comments  received. 

One  comment  noted  that  the  term 
“concurrence,"  as  defined  in 
§  476.2(b)(2),  was  not  appropriate  for  the 
way  the  term  was  used  in  §  476.310(b) 
and  (c).  The  definition  has  been 
modified  so  that  it  is  appropriate  for 
usage  throughout  the  final  rule. 

A  definition  for  “Governor”  was 
added.  The  need  for  this  new  definition 
is  discussed  in  this  preamble  under 
“General,”  above,  and  under  “Proposals 
For  Substitute  Public  Mass  Transit  And 
Highway  Projects  (§  476.310),"  below. 

Several  comments  were  received 
requesting  clarification  of  the  definition 
of  “open  to  traffic”  as  it  was  contained 
in  proposed  §  476.2(b)(5).  Additional 
clarification  has  been  provided  in  the 
revised  definition  as  contained  in 
renumbered  paragraph  (6)  and  also  in 
§  476.302(b)(5).  Some  of  the  language 
from  the  preamble  was  included  in  the 
regulation.  One  comment  suggested  that 
“new  location”  should  be  eliminated 
from  the  reference  to  a  highway  being 
replaced  by  an  entirely  new  facility  as 
the  phrase  is  not  pertinent  in  evaluating 
whether  or  not  a  facility  should  be 


considered  "open  to  traffic.”  We  agree 
that  this  is  not  always  a  valid  measure 
and  have  not  included  this  NPRM 
preamble  wording  in  the  final 
regulations.  No  attempt  was  made  to 
provide  a  precise  definition  which 
would  cover  the  wide  variety  of 
potential  cases.  The  determination  on  a 
segment’ 8  classification  as  “open  to 
traffic”  will  be  made  on  a  case-by-case 
basis  after  reviewing  the  history  of  the 
Interstate  segment,  currently  approved 
design  concept,  operational 
characteristics,  and  other  pertinent 
information. 

Several  comments  and  questions  were 
received  concerning  types  of  projects 
that  could  be  approved  as  substitute 
highway  projects.  The  definition  of  a 
“substitute  highway  project”  has  been 
revised  te  remove  any  question  of 
consistency  with  the  provisions  of  Title 
23,  U.S.C.,  by  allowing  any  undertaking 
on  the  Federal-aid  systems  described  in 
23  U.S.C.  103  which  is  eligible  for 
Federal  financial  assistance  under  Title 
23.  The  definition  now  makes  reference 
to  several  eligible  projects  including 
projects  for  high  occupancy  vehicle 
lanes,  carpooling  and  vanpooling.  The 
original  wording  was  intended  to  allow 
any  construction,  as  defined  in  Title  23, 
U.S.C.,  which  would  be  done  on  any 
Federal-aid  highway  system  under  the 
provisions  of  Title  23,  but  was  not 
intended  to  include  undertakings  on 
other  highway  systems. 

One  comment  noted  that  the  proposed 
revised  definition  of  a  “substitute 
nonhighway  public  mass  transit  project” 
appeared  to  expand  project  eligibility 
beyond  the  legislative  authority  of  23 
U.S.C.  103(e)(4).  The  definition  has  been 
amended  to  conform  to  that  used  in  the 
original  regulation  with  an  appropriate 
modification  to  reflect  the  transportation 
improvement  program  requirements  of 
23  CFR  450.306. 

Several  comments  requested 
clarification  on  what  constitutes  “under 
construction  or  under  contract  for 
construction”  as  this  wording  was  used 
in  §  476.310(g).  A  new  definition  has 
been  included  in  §  476.2(b)(10),  for 
“under  construction  or  under  contract 
for  construction.”  The  new  definition 
indicates  that  obligations  or  grants  for 
physical  construction  must  have 
occurred  which  would  fully  commit  the 
ultimate  project  in  both  length  and 
scope.  Detailed  guidance  will  be 
provided  later  on  this  item  in  the  form  of 
FHWA  and  UMTA  directives. 

Applicability  (§476.302) 

This  section  describes  the  Interstate 
System  segments  to  which  these  * 
regulations  do  and  do  not  apply.  It  also 
discusses  the  time  limitation  for 


approval  of  withdrawal  requests.  Two 
substantial  revisions  were  made  and 
clarification  was  provided  in  one 
subparagraph  as  a  result  of  comments 
received. 

The  House  Public  Works  Committee 
expressed  disagreement  with  allowing 
application  for  withdrawal  on  a  segment 
which  “has  portions  within  an  urbanized 
area  and  has  portions  outside  the  same 
urbanized  area  but  in  close  proximity  to 
that  area.”  The  final  regulations  reflect 
this  comment  by  providing  for 
withdrawal  of  only  those  segments 
entirely  within  urbanized  areas  and 
segments  that  pass  through  and  connect 
urbanized  areas  in  a  State  in  paragraph 
(b). 

Paragraph  (b)(5)  discusses  open  to 
traffic  Interstate  segments.  Clarification 
has  been  provided  for  segments  in 
which  only  a  portion,  between  logical 
termini,  is  open  to  traffic. 

One  comment  questioned  the 
applicability  of  the  regulations  to  a 
segment  added  to  the  Interstate  System 
by  specific  legislation.  When  the 
proposed  rule  was  being  prepared  for 
publication,  Department  policy 
concerning  such  additions  was  not 
firmly  established  and  therefore  could 
not  be  reflected.  Now,  Department 
policy  has  been  developed  to  a  point 
where  these  additions  can  be  addressed 
in  this  final  rule.  Congress  mandated 
these  routes  and  it  is  evident  from  their 
legislative  histories  that  Congress 
considered  the  routes  to  be  of  great 
importance.  Although  the  Department 
may  have  the  legal  authority  to  approve 
the  withdrawal  of  such  segments,  it 
would  be  highly  inappropriate  to  remove 
a  segment  from  the  Interstate  System 
which  Congress,  by  law,  had  directed  to 
be  added  to  the  System.  Therefore,  the 
Department  will  not  approve  the 
withdrawal  of  any  segment  added  to  the 
Interstate  System  by  specific  legislation 
unless  a  comparable  statute  permitting 
its  withdrawal  is  enacted.  This 
restriction  is  reflected  in  new 
subparagraph  (6)  of  §  476.302(b). 

Withdrawal  Request  (§  476.304) 

This  section  contains  a  discussion  of 
the  requirement  for  joint  submission  of  a 
withdrawal  request-by  the  Governor 
and  local  government  concerned.  It  also 
outlines  the  items  which  must  be 
included  in  the  request.  Only  one  minor 
clarifying  revision  was  made  to  this 
section  as  a  result  of  comments 
received.  Additional  clarification  is 
offered  in  this  section  of  the  preamble. 

Two  comments  were  received 
concerning  the  need  to  include  public 
involvement  in  the  withdrawal  process 
with  one  comment  suggesting 
responsible  local  civic  or  neighborhood 
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groups  be  permitted  to  initiate 
withdrawal  requests.  Secion  103(e)(4)  of 
title  23,  U.S.C.,  requires  a  withdrawal 
request  be  made  jointly  by  “the  State 
Governor  and  the  local  governments 
concerned.”  In  some  cases,  these  parties 
may  consider  it  appropriate  to  hold 
public  hearings  or  request  other  input 
from  various  sources  before  making  a 
decision.  In  other  cases,  adequate 
information  may  already  be  available 
from  the  normal  planning  and 
preliminary  project  activities.  Another 
comment  received  from  a  city  expressed 
concern  that  the  rules  for  requesting 
withdrawal  of  an  interstate  segment 
could  be  interpreted  so  as  to  preclude 
.use,  in  the  State  and  local 
decisionmaking  process,  of  the 
legislative  devices  of  referendum  and 
initiative.  Nothing  in  these  rules  is 
intended  to  preclude  the  legislative 
prerogative  of  a  State  or  local  electorate 
with  respect  to  the  withdrawal  process 
so  long  as  the  action  is  permissible 
under  State  and/or  local  law. 

In  the  absence  of  specific  legislative 
requirements,  it  is  not  considered 
appropriate  to  prescribe  the  specific 
arrangements  or  determinations  upon 
which  State  and  local  officials  must 
base  their  decision. 

Two  comments  were  received 
concerning  the  role  of  metropolitan 
planning  organizations  (MPO’s)  in  the 
withdrawal  and  substitution  process. 
This  role  was  not  introduced  by  the 
current  regulatory  revision  but  has  been 
a  part  of  the  process  since  the  original 
notice  of  proposed  rulemaking  on  March 
11, 1974.  It  is  considered  critical  to  retain 
the  involvement  of  the  parties 
responsible  for  long-range, 
comprehensive  planning  in  urbanized 
areas  in  decisions  having  a  significant 
impact  on  the  development  of  those 
areas.  The  Department  believes  that  in 
urbanized  areas  the  local  governments 
concerned  and  the  responsible  local 
officials  should  be  involved  in 
withdrawal  and  substitution  decisions. 
Such  cooperation  and  consultation  is 
considered  important  and  in  keeping 
with  the  emphasis  on  local  involvement 
in  23  U.S.C.  134.  Additionally,  it  assures 
that  all  concerned  entities  are  kept 
informed  of  plans  and  decisions 
affecting  their  interests.  The 
representation  of  the  MPO  is  primarily  a 
State/local  matter.  However,  23  CFR 
450.104(d)  does  require  that  principal 
elected  officials  of  general  purpose  local 
government  within  the  jurisdiction  of  the 
MPO  have  adequate  representation  on 
the  MPO.  Selection  of  project  concepts 
and  the  development  of  substitute 
projects  are  consistent  with  the  normal 


procedures  for  FHWA  and  UMTA 
projects. 

Several  commentors  asked  who  was 
responsible  for  acting  on  behalf  of  local 
governments  concerned  in  partnership 
with  the  Governor  in  proposing 
withdrawal  requests  (e.g.,  Chief 
Executive,  Council,  Commission,  etc.). 
The  regulations  do  not  prescribe  who  is 
responsible  for  acting  on  behalf  of  the 
local  government  concerned  in  this 
situation.  It  is  assumed  that  a 
delineation  of  authority  exists  within 
each  municipality  which  established 
appropriate  roles  for  governing  the 
affairs  of  that  municipality.  The 
Department  is  looking  for  an  action  that 
is  current  and  binding  for  the  particular 
form  of  local  government.  Unless  there 
are  reasons  to  believe  otherwise,  it  is 
assumed  that  the  individual  group  that 
has  taken  a  concurrence  action  on 
behalf  of  the  local  government 
concerned  has  the  authority  to  do  so. 
Also,  the  District  of  Columbia  expressed 
concern  that  the  proposed  regulations 
would  prescribe  an  internal  operation 
since  the  term  “Governor”  was 
understood  and  would  now  be  defined 
to  mean  the  Mayor  for  that  area.  Once 
again,  this  is  not  the  case.  Should  the 
Mayor  have  the  local  authority  to  act  as 
the  unilateral  representative  of  the 
District  of  Columbia  in  such  matters, 
then  his  concurrence  alone  would  be 
sufficient  both  in  terms  of  acting  as  the 
Governor  and  as  the  local  government 
concerned. 

One  comment  suggested  that 
§  476.304(b)  could  be  clarified  by  adding 
a  statement  that  the  concurrence  of  the 
responsible  local  officials  is  required 
regardless  of  the  method  used  to 
accomplish  the  required  joint  submittal 
for  segments  in  urbanized  areas.  This 
requirement  was  indicated  in 
§  476.304(a)  but  has  also  been  added  to 
paragraph  (b)  to  provide  the  suggested 
clarification. 

At  least  six  commentors  took  issue  . 
with  the  lack  of  precision  in  not 
requiring  unanimous  local  support  for 
withdrawal  of  an  Interstate  segment. 
Recommendations  were  received 
suggesting  the  regulations  require  total 
support  of  all  local  governments 
concerned  or  support  of  a  “majority”  or 
a  stated  percent  of  the  local  government 
concerned.  The  Department  continues  to 
view  the  statutory  language  as  not 
requiring  local  unanimity  and  basically 
judgmental  in  application.  Substantial 
local  support  coupled  with  the  approval 
of  the  Governor  and,  in  urbanized  areas, 
with  concurrence  of  responsible  local 
officials  has  proven  to  be  a  workable 
approach  in  withdrawal  submissions  to 


date,  and  would  become  no  clearer  if 
assigned  a  numerical  guideline. 

One  comment  suggested  that  the 
intent  of  the  statute  with  regard  to 
withdrawals  of  nonurbanized  portions 
of  segments  did  not  require  support  by 
nonurbanized  local  governments 
concerned.  While  it  can  be  agreed  that 
emphasis  in  withdrawals  is  given  to 
urbanized  areas  by  the  legislation,  no 
basis  can  be  found  for  excluding  any 
local  government,  in  whose  jurisdiction 
the  segment  lies,  from  an  assessment  of 
substantial  local  support. 

One  comment  suggested  that  when  a 
withdrawal  request  is  being  prepared, 
the  entire  Federal-aid  system  in  the 
corridor  should  be  reviewed  and 
expanded  to  include  all  major  roadway 
facilities.  These  regulations  require  the 
participation  of  the  MPO  in  the  decision 
to  withdraw  a  segment  of  the  Interstate 
System  and  the  selection  of  projects  in  a 
manner  consistent  with  the  urban 
transportation  planning  process  for  the 
area.  As  a  part  of  this  process,  it  is 
expected  that  the  transportation  plans 
for  the  affected  area  will  be  reevaluated 
to  take  into  consideration  the  effect  of 
deleting  a  significant  link  in  the  highway 
network.  As  part  of  the  normal  planning 
process,  this  evaluation  would  consider 
the  need  to  revise  the  functional 
classification  of  roads  and  streets, 
possible  changes  in  the  Federal-aid 
system,  and  the  additional  demands 
which  will  be  placed  upon  portions  of 
the  remaining  network  within  the 
corridor. 

Withdrawal  Approval  (§  476.306) 

This  section  describes  factors 
considered  prior  to  Departmental 
approval,  procedures  for  adjusting 
authorized  funds,  and  other  technical 
matters  related  to  the  approval  of  a 
withdrawal  request.  Only  one 
subparagraph  was  revised  as  a  result  of 
comments  received.  However,  this 
section  of  the  preamble  provides 
clarification  for  other  comments 
received. 

The  regulations  provide  for  the 
approval  of  withdrawals  by  the  Federal 
Highway  Administrator  and  the  Urban 
Mass  Transportation  Administrator.  A 
question  was  raised  as  to  why  the 
UMTA  Administrator  is  directly 
involved  in  the  withdrawal  approval 
process  since  the  principal  Federal 
decision  is  the  determination  that  the 
segment  is  not  essential  to  completion  of 
a  unified  and  connected  interstate 
System.  The  Secretary  delegated 
authority  to  administer  23  U.S.C.  103  to 
the  Federal  Highway  Administrator 
except  as  it  involves  mass 
transportation  projects  authorized  by  23 
U.S.C.  103(e)(4),  which  are  delegated  to 
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the  Urban  Mass  Transporatation 
Administrator.  The  Department 
recognizes  the  principal  decision  in 
withdrawal  is  determination  of 
essentiality;  however,  as  all 
withdrawals  potentially  involve  both 
substitute  highway  and  transit  projects, 
and  the  substitute  project  funds  are 
appropriated  by  Congress  to  UMTA,  the 
dual  review  and  approval  serves  to 
assure  the  early  involvement  of  all 
parties  and  clearly  indicates  the 
withdrawal-substitution  program  is  a 
coordinated  program.  The  joint  review 
and  approval  processing  of  withdrawal 
requests  is  working  quite  well  and  has 
been  retained  in  the  regulations. 

Several  comments  were  received 
concerning  the  essentiality 
determination  made  by  the  Federal 
Highway  Administrator.  Once  defense 
needs  are  considered,  the  principal 
Federal  decision  in  an  Interstate 
withdrawal  is  the  determination  that  the 
segment  is  not  essential  to  a  unified  and 
connected  Interstate  System.  This 
decision  is  made  on  the  basis  of  national 
transportation  needs  without 
consideration  of  a  withdrawal's  impact 
on  local  transportation  needs  or  plans.  It 
is  assumed  that  the  effects  of  the 
withdrawal  upon  the  local  system  has 
been  evaluated  and  any  necessary 
measures  will  be  taken  as  part  of  the 
normal  planning  process.  The  primary 
concern  in  an  essentiality  decision  is  to 
assure  the  remaining  system  continues 
to  retain  connectivity  and  will  continue 
to  provide  all  necessary  links  for  the 
reasonable  movement  of  people  and 
goods  either  through  or  around  the  area 
of  the  withdrawal. 

A  determination  that  a  segment  is  not 
essential  can  be  requested  at  any  time 
by  the  Governor  or  designated  MPO. 
Although  the  designation  of  a  route 
segment  as  an  “essential  gap"  in  the 
Interstate  Gap  Study  *  does  indicate  the 
route  has  a  high  priority  for 
construction,  this  designation  does  not 
of  itself  preclude  its  withdrawal  if  other 
routes  are  available  which  will  maintain 
essential  Interstate  route  connectivity. 

Three  comments  were  received 
concerning  the  use  of  the  “Composite 
Index,"  as  shown  in  the  quarterly 
publication  "Price  Trends  for  Federal- 
Aid  Highway  Construction"  2  to  adjust 
the  funding  authorized  by  a  withdrawal. 

'Report  of  the  Secretary  of  Transportation  to  the 
U.S.  Congress  in  accordance  with  section  102(b)  of 
the  Federal-Aid  Highway  Act  of  1976,  House 
Committee  on  Public  Works  and  Transportation, 
Committee  Print  95-18,  95th  Congress,  1st  Sess., 
October  1976.  Available  for  inspection  and  copying 
pursuant  to  49  CFR  Part  7,  Appendix  D. 

2  Published  by  FHWA,  Interstate  Reports  Branch. 
It  is  available  for  inspection  and  copying  pursuant 
to  49  CFR  Part  7,  Appendix  D. 


The  composite  index  shown  in  the  first 
table  of  the  publication  will  be  used 
rather  than  the  composite  index  in  the 
table  entitled  “Price  Trends  for  Federal- 
Aid  Highway  Construction-Rural, 

Urban,  and  Rural  and  Urban 
Combined,”  because  it  is  weighted  to 
reflect  the  actual  value  of  construction 
rather  than  an  adjustment  to  arbitrary 
base  quantities  which  do  not  reflect  the 
actual  value  of  construction  in  either 
urban  or  rual  areas.  .The  quarterly 
composite  indexes  will  be  used  to  adjust 
funding  availability  rather  than  the  three 
quarter  moving  index.  By  using  the 
quarterly  index,  the  adjustment  more 
closely  reflects  the  requirement  in  23 
U.S.C.  103(e)(4)  to  make  the  adjustment 
“as  of  the  date  of  approval  of  each 
substitute  project.”  The  national 
composite  index  will  be  used  rather 
than  a  State  or  local  index  to  assure  an 
adequate  sample  upon  which  to  base  an 
index. 

One  comment  questioned  the  need  to 
retain  "May  5, 1976”  and  "the  second 
calendar  quarter  of  1976”  in  §  476.306(b) 
because  they  appear  outdated.  These 
references  are  only  necessary  to 
describe  the  method  of  computing 
previous  adjustments  to  the  amount 
authorized  for  several  of  the  earliest 
withdrawals.  They  are  not  relevant  to 
the  method  of  computing  subsequent 
adjustments  for  these  withdrawals  or 
withdrawals  approved  after  May  5, 1976. 
Because  the  references  are  primarily  of 
historical  significance  and  they  tend  to 
confuse  the  current  procedures  for 
determining  amounts  authorized  for 
substitute  projects  by  a  withdrawal, 
they  have  been  eliminated  from  the  final 
rule. 

Two  comments  were  received 
concerning  §  476.366(f),  which 
references  the  payback  provisions  of  23 
CFR  Part  480.  Pub.  L.  96-106  will  require 
revisions  to  the  payback  regulations. 
Until  the  revised  payback  regulations 
are  issued,  any  payback  requirements 
will  be  governed  by  23  CFR  Part  480 
with  appropriate  modifications 
reflecting  the  new  law.  It  is  considered 
beyond  the  scope  of  this  regulation  to 
provide  detailed  guidance  on  the 
existing  payback  regulation  or  how  that 
regulation  vyill  be  revised  to  reflect  the 
Pub.  L.  96-106. 

Concept  Approval  for  Substitute 
Projects  (§  476.308) 

This  section  outlines  the  procedures 
for  development  and  submission  of 
concept  programs.  Several  changes 
(primarily  editorial)  were  made  to  this 
section  as  a  result  of  comments 
received. 

Two  comments  were  received  which 
suggested  that  the  final  regulations 


require  that  responsible  local  officials 
consult  with  officials  of  special  purpose 
programs,  such  as  air  pollution  control 
agencies  in  areas  designated  as 
nonattainment  for  carbon  monoxide  or 
ozone  by  the  Environmental  Protection 
Agency,  park  and  recreation  agencies, 
etc.,  before  selecting  Interstate 
substitute  transit  and  highway  projects. 
Although  the  Department  agrees  that  it 
is  in  a  region's  best  interest  to  consider 
the  important  contributions  mass  transit 
and  highway  projects  can  make  in 
alleviating  special  regional  problems 
and  promoting  regional  goals  and 
interests,  it  does  not  believe  that  it  is 
appropriate  for  the  Federal  Government 
to  prescribe  a  process  which  should  be 
developed  at  this  stage  at  the  State  and 
local  level.  As  such,  the  final  regulations 
do  not  incorporate  these  comments  and 
assume  that  the  selection  of  substitute 
projects  by  responsible  local  officials 
will  culminate  from  a  careful  planning, 
review,  and  coordination  process  which 
evaluates  the  transportation  merits  of 
the  proposed  substitute  project  as  well 
as  the  protential  for  broader  positive 
impacts  for  the  area. 

Several  commentors  asked  whether  a 
new  submittal  of  a  concept  program 
would  b*e  required  if  a  submission  had 
previously  been  made.  The  regulations 
require  a  submission  of  a  program  of 
substitute  projects  for  joint  approval  by 
FHWA  and  UMTA  before  September  30, 
1983.  Since  no  previous  substitute 
project  concepts  have  been  approved  in 
compliance  with  these  regulations,  a 
resubmission  of  the  concept  program 
which  includes  the  information  specified 
will  be  required  through  the  FHWA. 

Several  comments  asked  if  the 
projects  must  be  included  in  a 
transportation  improvement  program 
(TIP)  when  submitted  as  part  of  a 
concept  program.  All  substitute  projects 
do  not  need  to  be  included  in  an 
approved  TIP  when  the  concept  program 
is  submitted.  These  projects  may  be 
added  to  the  TIP  as  appropriate  for  the 
urbanized  area  which  the  projects  will 
serve.  However,  the  TIP  should  be 
revised  to  include  those  projects  which 
are  expected  to  be  initiated  within  the 
time  frame  of  the  area’s  TIP  and  must  be 
included  in  the  annual  element  of  the 
TIP  prior  to  authorization  of  the  work. 

The  proposed  regulations  indicated 
that,  as  part  of  the  concept  program 
submission  (§  476.308(a)(2)(iii)),  a 
summary  would  be  needed  of  the 
anticipated  level  of  funding  needs  by 
fiscal  year,  as  estimated  on  a  substitute 
transit  and  highway  project-by-project 
basis.  It  is  understood  that  it  is  a 
difficult  task  to  predict  accurately  the 
actual  timing  of  application  submissions 
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and  corresponding  funding  needs  of 
individual  projects  over  a  multi-year 
time  frame.  Also,  it  is  recognized  that 
this  requirement  could  result  in  a  large 
number  of  proposed  adjustments  and 
refinements  to  previously  approved 
project  concepts.  In  order  to  avoid  this 
potential  shortcoming  without 
undermining  the  usefulness  of  the 
concept  program  in  this  regard,  §  470.308 
was  revised  to  require,  in  paragraph  (a), 
individual  fiscal  year  funding  estimates 
for  the  area  only  on  an  overall  transit 
and/or  highway  basis  rather  than  on  a 
specific  project-by-project  basis.  In  this 
manner,  the  advancement  of  specific 
application  requests  can  be  gauged 
within  a  broadly  planned 
implementation  strategy  which  should 
be  sufficiently  flexible  to  accommodate 
priority  needs  of  the  local  area  as  they 
might  change. 

New  paragraph  (a)(3)  has  been  added 
to  clarify  the  role  of  the  Governor  in  the 
preparation  and  submission  of  concept 
programs.  This  role  is  discussed  in 
greater  detail  under  the  section  entitled 
“General”  above.  Along  these  lines, 
paragraph  (a)(4)  has  been  revised  by 
deleting  “or  his/her  designee.”  This 
corresponds  to  the  new  definition  of 
“Governor”  contained  in  §  476.2(b)(3). 

Six  comments  requested  clarification 
or  offered  suggestions  concerning 
§  476.308(b)(1).  This  section  has  been 
revised  to  clarify  that  the  adjustments 
and  refinements  to  project  concepts 
after  September  30, 1983,  relate  only  to 
those  project  concepts  approved  prior  to 
that  date.  Section  107(b)  of  the  Surface 
Transportation  Assistance  Act  of  1978 
precludes  approval  of  new  substitute 
projects  after  September  30, 1983.  As 
detailed  substitute  project  plans  are 
developed  and  funding  needs  are  more 
accurately  determined,  minor 
modifications  from  the  previously 
approved  concept  descriptions  as  well 
as  adjustments  in  both  individual 
project  funding  needs  and  overall  yearly 
funding  needs  may  be  necessary.  These 
types  of  adjustments  and  refinements 
will  be  permitted  to  approved  concepts. 
It  is  recognized  that  currently 
unforeseen  circumstances  could  prevent 
implementation  bf  certain  approved 
project  concepts  by  the  September  30, 
1986,  deadline.  It  is  therefore  suggested 
that  sufficient  flexibility  be  designed 
into  an  overall  concept  program  to 
permit  some  of  the  projects  to  drop  out 
and  yet  have  a  sufficient  number  of 
remaining  projects  to  utilize  available 
funding.  The  degree  of  flexibility 
necessary  would  be  dependent  on  the 
nature  of  overall  substitution  program. 
As  discussed  abdve,  §  476.308(a)(l)(iii) 
has  been  modified  to  require  only  yearly 


anticipated  needs  on  an  overall  basis 
rather  than  project-by-project  yearly 
needs.  To  some  extent,  this  facilitates 
the  development  of  a  sufficiently 
flexible  concept  program. 

Proposals  For  Substitute  Public  Mass 
Transit  and  Highway  Projects  (§  476.310) 

This  section  provides  details 
concerning  the  development  of 
individual  substitute  projects,  including 
funding  applications  and  deadlines. 
Actual  changes  to  this  section,  from  the 
proposed  rule,  are  primarily  editorial  in 
nature.  This  section  of  the  preamble 
explains  these  changes  and  provides 
additional  clarification  where  changes 
were  not  considered  appropriate. 

Two  requests  for  clarification  on  the 
geographic  setting  requirements  for 
substitute  projects  were  received. 

Section  476.310(a)  indicates  that 
substitute  projects  must  serve  the 
urbanized  area  or  nonurbanized  area 
corridor,  or  both,  from  which  the 
Interstate  segment  was  withdrawn.  For 
those  Interstate  segments  involving  a 
single  urbanized  area  this  means  that  a 
substitute  project  may  be  located 
anywhere  within  the  urbanized  area.  Iri 
those  cases,  a  substitute  project  may 
also  be  located  outside  the  urbanized 
area  if  it  can  be  demonstrated  that  the 
project  serves  the  urbanized  area.  For 
those  Interstate  segments  involving 
more  than  one  urbanized  area  and  a 
connecting  nonurbanized  area  corridor, 
substitute  projects  can  be  in  or  serving 
either  urbanized  area.  They  can  also  be 
in  or  serving  the  nonurbanized  area 
connecting  corridor. 

A  large  number  of  comments  were 
received  concerning  paragraphs  (b)  and 
(c).  Several  comments  requested 
clarification  or  offered  interpretation  of 
the  requirement  that  a  substitute  project 
must  "serve  the  urbanized  area  or  the 
connecting  nonurbanized  area  corridor, 
or  both.”  As  stated  in  the  notice  of 
proposed  rulemaking,  this  does  not 
require  substitute  projects  to  be  located 
along  the  right-of-way  of  the  withdrawn 
route  nor  does  it  even  require  these 
projects  to  be  located  within  the  same 
corridor.  However,  the  total  package  of 
projects  should  serve  the  needs  of  the 
area  which  would  have  been  served  by 
the  withdrawn  route.  Since  project 
selection  is  to  be  made  by  the 
“responsible  local  officials  of  the 
urbanized  area  or  areas  to  be  served,” 
the  selection  process  should,  in  most 
cases,  generate  a  package  of  projects 
which  address  the  needs  of  the  area  to 
be  served.  While  §  476.314(a)(1)  requires 
the  respective  Administrators  of  UMTA 
and  FHWA  to  determine  that  substitute 
projects  serve  the  urbanized  area  or  the 
nonurbanized  corridor  or  both  from 


which  the  Interstate  segment  was 
withdrawn,  this  Federal  judgment  will 
rely  heavily  upon  the  local  decision¬ 
making  process  to  reflect  the  needs  of 
the  area  to  be  served. 

One  comment  expressed  concern  that 
the  responsible  local  official  of  an 
urbanized  area  would  be  selecting 
substitute  projects  in  and  serving  a 
nonurbanized  area  connecting  corridor. 
Paragraphs  (b)  and  (c)  have  been 
revised  in  an  effort  to  clarify  the  roles  of 
the  selecting  parties.  Responsible  local 
officials,  in  a  nonurbanized  area 
connecting  corridor,  select  substitute 
projects  located  in  or  serving  the 
nonurbanized  area  corridor.  In  the  case 
of  a  substitute  project  which  is  located 
outside,  but  serves  the  nonurbanized 
area  corridor,  the  concurrence  of  the 
jurisdiction  in  which  the  project  is 
located  is  needed. 

Another  commentor  believed  that  the 
term  “responsible  local  officials  of  the 
jurisdiction  to  be  served”  in  §  476.310(c) 
could  lead  to  difficulty  in  determining 
which  nonurbanized  jurisdiction  should 
be  involved  in  substitute  project 
selection.  It  is  recognized  that  most 
nonurbanized  connecting  corridors  will 
not  have  an  established  forum  for  local 
decisionmaking.  Local  jurisdictions  m 
the  corridor  will,  therefore,  have  to  rely 
on  State-local  arrangements  under  the 
purview  of  the  Governor  to  develop  an 
equitable  distribution  of  substitute 
funds. 

A  clarifying  parenthetical  phrase  has 
been  added  to  §  476.310(b)  which 
indicates  that  all  subsequent  actions 
made  by  the  Department  which  amend 
or  are  related  to  23  CFR  Part  450, 

Subpart  A  will  be  applicable  to 
substitute  projects. 

Several  comments  were  received 
concerning  paragraph  (d)  which 
indicates  tfiat  substitute  highway 
projects  need  not  appear  in  the 
statewide  Federal-aid  program.  By  law. 
substitute  highway  projects  are  to  be 
submitted  by  the  Governor  or  his/her 
designee.  For  this  reason,  it  would  be 
inappropriate  to  require  these  projects 
to  be  a  part  of  the  State  highway 
agency’s  annual  program  of  projects  (105 
program).  The  requirement  that 
-individual  projects  must  be  in  the 
annual  element  of  ail  urbanized  area's 
transportation  improvement  program 
should  be  sufficient  to  assure  that  the 
work  will  be  compatible  with  the  area's 
transportation  plans.  In  addition,  the 
requirement  of  §  476.310(e)  that 
"substitute  highway  projects  shall  be 
developed  in  accordance  with  the 
policies  and  procedures  established  for 
the  Federal-aid  highway  system” 
assumes  and  assures  that  the  State 
highway  agencies  will  have  a  significant 
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role  in  the  development  of  these 
projects.  Finally,  these  regulations  do 
not  prohibit  the  inclusion  of  substitute 
highway  projects.  If  a  State  prefers, 
these  projects  may  be  included  in  its 
statewide  program  of  projects. 

Several  comments  expressed  concern 
that  the  requirement  in  §  476.310(e)  for 
submission  of  substitute  transit  and 
highway  projects  by  the  Governor  was  a 
change  from  previous  policy  and 
procedures  even  though  there  was  not  a 
corresponding  change  in  legislation  on 
this  matter.  A  number  expressed 
concern  that  the  traditional  transit 
operator-city/UMTA  relationship  was 
being  jeopardized  by  the  proposed 
regulations.  Under  regulations  issued  on 
June  12, 1974  (39  FR  20658,  23  CFR  Part 
476),  and  amended  on  November  8, 1974 
(39  FR  39659),  the  submission  of 
proposals  for  substitute  public  mass 
transit  projects  was  accomplished  by 
the  Governor  (see  §  476.310  of  the  June 
12, 1974  regulation).  This  was  based  on 
an  interpretation  of  the  requirements  of 
Section  137(b)  of  the  Federal-Aid 
Highway  Act  of  1973  (Pub.  L.  93-87). 
Section  110(a)  of  the  Federal-Aid 
Highw’ay  Act  of  1976  (Pub.  L.  94-280) 
further  amended  Section  103(e)(4)  of 
Title  23,  United  States  Code,  to  provide 
for  substitute  projects  “*  *  *  which  are 
selected  by  the  responsible  local 
officials  of  the  urbanized  area  or  area  to 
be  served,  and  which  are  submitted  by 
the  Governor  of  the  State  in  which  the 
withdrawn  route  was  located."  These 
regulations  continue  the  requirement 
that  all  substitute  projects  be  submitted 
by  the  Governor,  but  it  is  not  the  intent 
bf  the  regulations  to  interfere  with  the 
development  phase  of  transit  project 
applications  which  is  usually  done  by 
transit  officials  for  the  area  or  by  local 
governmental  units  in  consultation  with 
transit  officials.  Also,  the  law  has  been 
interpreted  to  allow  States  to  develop 
their  own  procedures  as  to  how  the 
Governor  will  accomplish  his/her 
submission  of  the  application.  In  fact,  a 
new  definition  of  “Governor”  has  been 
created  which  makes  clear  that  the 
Governor  may  make  a  specific 
delegation  of  authority  to  other  State 
and  local  officials  to  act  on  his/her 
behalf  in  any  withdrawal  and 
substitution  action  should  he/she  so 
desire.  There  are  many  stages  during 
which  the  Governor  can  delegate  transit 
project  application  responsibility  to 
local  officials,  such  as  immediately  after 
the  withdrawal  action  is  approved,  after 
he/she  endorses  the  annual  element  to  a 
Transportation  Improvement  Program 
(TIP/AE)  for  a  specific  year,  after  he/ 
she  approves  and  submits  the  required 
concept  program  (see  §  476.308),  etc. 


Also,  there  are  a  number  of  options 
which  the  Governor  may  select  in 
submitting  an  application  if  there  is  no 
delegation  of  authority  made.  For 
example,  the  Governor  may  actually 
submit  the  locally-prepared  application; 
he/she  may  forward  the  locally- 
prepared  and  formally-executed 
application  with  a  letter  of  concurrence; 
he/she  may  provide  the  local  applicant 
a  letter  of  concurrence  to  accompany  a 
locally  submitted  and  executed 
application,  etc.  The  regulations  are 
designed  to  ensure  that  local,  regional, 
and  State  interests  are  considered  in  the 
advancement  of  substitute  transit 
projects  without  otherwise  disturbing 
the  traditional  local-UMTA  direct 
relationship. 

Administrator’s  Review  and  Approval  of 
Substitute  Projects  (§476.314) 

This  section  discusses  the  technical 
aspects  of  the  Federal  review  and 
approval  of  individual  substitute 
projects.  Two  comments  were  received 
on  this  section  which  concerned  the 
participation  ratio  for  a  substitute 
project.  One  comment  indicated  it  would 
be  preferable  to  apply  the  same 
participation  ratio  for  substitute  projects 
as  used  on  the  Interstate  System. 

Section  107(a)(2)  of  the  Surface 
Transportation  Assistance  Act  of  1978 
requires  that  substitute  funding  not 
exceed  85  percent.  Therefore,  the 
statutory  provisions  do  not  permit 
increasing  the  Federal  share  to  90 
percent.  The  second  comment  on  this 
item  requested  clarification  of  the 
statement  in  the  proposed  regulations 
that  the  Federal  funding  share  for 
substitute  projects  was  not  to  exceed  85 
percent.  Another  provision  in  the 
proposed  regulations  indicated  that 
requests  for  substitute  nonhighway 
public  mass  transit  projects  were  to  be 
developed  and  processed  in  accordance 
with  the  policies  and  procedures 
established  for  the  UMTA  Section  3 
capital  grant  program.  The  latter 
provision  appears  to  be  contradictory 
since  the  Federal  share  for  UMTA 
Section  3  projects  is  80  percent,  and  not 
85  percent.  There  has  been  an  addition 
to  §  476.314(f)  in  the  final  regulations 
which  clarifies  that  the  Federal  funding 
share  for  all  substitute  projects - 
approved  after  November  6, 1978,  shall 
not  exceed  85  percent,  notwithstanding 
the  normal  funding  ratios  for  these  types 
of  projects  under  UMTA  and  FHWA 
programs.  This  implements  the 
amendment  to  Section  103(e)(4)  of  Title 
23,  U.S.C.,  made  by  Section  107(a)(2)  of 
Title  I  of  the  Surface  Transportation 
Assistance  Act  of  1978. 

Note. — The  FHWA  and  UMTA  have 
determined  that  this  document  contains  a 


significant  regulation  according  to  the  criteria 
established  by  the  Department  of 
Transportation  pursuant  to  Executive  Order 
12044.  A  regulatory  analysis  is  available  for 
inspection  in  the  public  docket  and  a  copy 
may  be  obtained  by  contacting  Mr.  L.  A. 

Staron  of  the  program  office  at  the  address 
specified  above. 

Accordingly,  Part  450,  Subpart  C  and 
Part  476,  Subparts  A,  B,  C,  and  D  of  Title 
23,  Code  of  Federal  Regulations,  are 
revised  to  read  as  set  forth  below. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  provisions  of 
OMB  Circular  No.  A-95  regarding  State  and 
lobal  clearinghouse  review  of  Federal  and 
federally  assisted  programs  and  projects 
apply  to  this  program) 

Issued  on:  October  15, 1980. 

John  S.  Hassell,  Jr., 

Federal  Highway  Administrator. 

Theodore  C.  Lutz, 

Urban  Mass  Transportation  Administrator. 

PART  476— INTERSTATE  HIGHWAY 
SYSTEM 

Subpart  A— General 

Sec. 

476.2  Definitions 

Subpart  B— [Reserved] 

Subpart  C— [Reserved] 

Subpart  D— Withdrawal  of  Interstate 
Segments  and  Substitution  of  Public  Mass 
Transit  or  Highway  Projects  or  Both 

476.300  Purpose. 

476.302  Applicability. 

476.304  Withdrawal  request. 

476.306  Withdrawal  approval. 

476.308  Concept  approval  for  substitute 
projects. 

476.310  Proposals  for  substitute  public  mass 
transit  and  highway  projects. 

476.312  Combined  proposal. 

476.314  Administrator's  review  and 
approval  of  substitute  projects. 

Authority:  23  U.S.C.  103(e)(4).  103(h),  and 
315:  49  CFR  1.48(b)  and  1.51(f). 

Subpart  A— General 

§  476.2  Definitions. 

(a)  Except  as  otherwise  provided, 
terms  defined  in  23  U.S.C.  101(a)  are 
used  in  this  part  as  so  defined. 

(b)  The  following  terms,  where  used  in 
the  regulations  in  this  part,  have  the 
following  meaning — 

(1)  "Base  cost  year"  for  the  latest 
Interstate  System  cost  estimate 
approved  by  Congress  shall  be  the 
calendar  year  specified  in  the  Interstate 
Cost  Estimate  Manual  1  for  that 

1  The  “Instructional  Manual  for  the  Preparation 
and  Submission  of  the  (Year)  Estimate  of  the  Cost  of 
Completing  the  Interstate  System  in  Accordance 
with  section  104(b)(5)  of  Title  23,  U.S.C.,  Highways." 
published  by  the  Federal  Highway  Administration. 

Footnotes  continued  bn  next  pagf 
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estimate.  For  example,  the  base  cost 
year  for  the  1972  estimate  is  1970. 

(2)  “Concurrence”  means  written 
agreement  which  is  currently  binding  on 
the  concurring  party  and  which 
addresses  the  specific  proposal  being 
submitted  for  approval. 

(3)  “Governor”  means  the  Governor  of 
any  one  of  the  fifty  States  and  the 
Mayor  of  the  District  of  Columbia.  It 
also  refers  to  any  State  or  local  entity 
specifically  designated  by  the  Governor 
for  the  purpose  of  executing  any  of  his/ 
her  responsibilities  under  this  part 

(4)  "Interstate  segment”  means  any 
designated,  toll-free  route,  or  portion 
thereof,  of  the  Interstate  System. 

(5)  "Local  governments  concerned” 
means  local  units  of  general  purpose 
government  under  State  law  within 
whose  jurisdiction  the  Interstate 
segment  lies,  or  is  to  be  withdrawn. 

(6)  "Open  to  traffic”  means  a  segment 
which  has  been  constructed  or  has  had 
major  improvements  with  Federal-aid 
Interstate  funds  and  open  to  normal 
Interstate  traffic;  or  a  segment  which 
was  an  existing  freeway,  meeting 
acceptable  Interstate  geometric 
standards  and  recognized  as  the  final 
location  of  the  route,  when  incorporated 
into  the  System.  “Open  to  traffic”  does 
not  mean  a  segment  of  existing  highway 
that  is  ultimately  planned  to  be  replaced 
by  an  entirely  new  facility. 

(7)  "Responsible  local  officials” 
means: 

(i)  In  urbanized  areas,  principal 
elected  officials  of  general  purpose  local 
governments  acting  through  the 
Metropolitan  Planning  Organization  in 
accordance  with  Part  450,  Subpart  A  of 
this  title,  and; 

(ii)  In  rural  areas  and  urban  areas  not 
within  any  urbanized  area,  principal 
elected  officials  of  general  purpose  local 
governments. 

(8)  “Substitute  highway  project” 
means  any  undertaking  for  highway 
construction,  which  may  encompass 
phases  of  work  including  preliminary 
engineering,  right-of-way,  and  actual  - 
construction,  individually  or  any 
combination  thereof,  on  any  of  the 
Federal-aid  systems  described  in  23 
U.S.C.  103  and  which  is  eligible  for 
Federal  financial  assistance  under  title 
23,  U.S.C.  A  substitute  highway  project 
may  include  the  construction  of 
exclusive  or  preferential  bus  lanes,  high 
occupancy  vehicle  lanes,  highway  traffic 
control  devices,  bus  passenger  loading 
areas  and  facilities  (including  shelters), 
and  fringe  and  corridor  parking  facilities 

Footnotes  continued  from  last  page 
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to  serve  bus  and  other  public  mass 
transportation  passengers.  A  substitute 
highway  project  may  also  be  a  carpool 
and  vanpool  project  including  but  not 
limited  to,  providing  carpooling 
opportunities  to  the  elderly  and 
handicapped,  systems  for  locating 
potential  riders  and  informing  them  of 
convenient  carpool  opportunities, 
acquiring  vehicles  appropriate  for 
carpool  use,  designating  existing 
highway  lanes  as  preferential  carpool 
highway  lanes,  providing  related  traffic 
control  devices,  and  designating  existing 
facilities  for  use  as  preferential  parking 
for  carpools. 

(9)  “Substitute  nonhighway  public 
mass  transit  project”  means  any 
undertaking  to  develop  or  improve 
public  mass  transit  facilities  or 
equipment.  A  project  in  an  urbanized 
area  must  be  included  in  and  related  to 
the  transportation  improvement  program 
(TIP)  required  under  23  CFR  450.306.  The 
TIP  in  urbanized  areas  and  all  projects 
in  nonurbanized  areas  must  include 
either  the  construction  of  fixed  rail 
facilities,  or  the  purchase  of  passenger 
equipment,  or  both.  Passenger 
equipment  includes  buses,  fixed  rail 
rolling  stock,  and  other  transportation 
equipment  for  passenger  use. 

(10)  “Under  construction  or  under 
contract  for  construction”  means  funds 
for  physical  construction  have  been 
obligated  (for  highway  projects)  or  have 
been  included  in  an  approved  grant  (for 
transit  projects)  which  would  commit 
the  final  development  of  the  ultimate 
project  in  both  length  and  scope.  When 
projects  do  not  involve  physical 
construction,  “under  construction  or 
under  contract  for  construction”  means 
the  obligation  of  funds  (for  highway 
projects)  or  grant  approval  (for  transit 
projects)  has  occurred. 

Subpart  B— [Reserved] 

Subpart  C— (Reserved] 

Subpart  D — Withdrawal  of  Interstate 
Segments  and  Substitution  of  Public 
Mass  Transit  or  Highway  Projects  or 
Both 

§  476.300  Purpose. 

The  purpose  of  the  regulations  in  this 
subpart  is  to  prescribe  policies  and 
procedures  for  implementation  of  23 
U.S.C.  103(e)(4),  which  permits  the 
withdrawal  of  Interstate  System 
segments  and  the  substitution  of  public 
mass  transit  or  highway  projects  or 
both. 

§476.302  Applicability. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  this  subpart  applies  to 


ah  Interstate  segment  at  any  stage  of 
development  if: 

(1)  The  segment  is  within  an 
urbanized  area;  or 

(2)  The  segment  passes  through  and 
connects  urbanized  areas  within  a  State. 

(b)  The  regulations  in  this  subpart 
shall  not  apply  to: 

(1)  A  segment  removed  from  the 
Interstate  System  prior  to  August  13, 

1973; 

(2)  A  segment  added  to  the  Interstate 
System  after  May  5, 1976,  under  the 
provisions  of  23  U.S.C.  103(e)(2); 

(3)  Interstate  segments  designated 
under  23  U.S.C.  139; 

(4)  A  toll  bridge,  tunnel,  or  approach 
thereto  for  which  funds  were  advanced 
in  accordance  with  23  U.S.C.  124(b):  or 

(5)  After  September  30, 1979,  an 
Interstate  segment  open  to  traffic  before 
the  date  of  the  proposed  withdrawal.  If 
only  a  portion  of  an  Interstate  segment 
(between  logical  termini)  is  open  to 
traffic  the  regulations  of  this  subpart  are 
applicable  to  the  portion  not  open  to 
traffic.  The  open  to  traffic  portion  will 
be  removed  from  the  Interstate  System 
under  23  U.S.C.  103(f). 

(6)  Any  segment  added  to  the 
Interstate  System  by  specific  legislation 
unless  a  comparable  statute  permitting 
its  withdrawal  is  enacted. 

(c)  Withdrawal  requests  may  not  be 
approved  under  this  subpart  after 
September  30, 1983,  unless  the  route 
segment  was  under  a  court  injunction 
prohibiting  its  construction  as  of 
November  6, 1978.  For  segments  under 
such  injunction,  withdrawal  requests 
may  not  be  approved  under  this  subpart 
after  September  30, 1986.  However,  as 
indicated  in  §  476.310(g),  the  September 
30, 1986,  substitute  project  construction 
time  limitation  remains  applicable  to 
these  segments. 

§  476.304  Withdrawal  request. 

(a)  A  request  to  withdraw  an 
Interstate  segment  within  a  State  under 
this  subpart  shall  be  submitted  jointly 
by  the  Governor  and  local  governments 
concerned.  For  those  segments  within 
urbanized  areas,  the  concurrence  of 
responsible  local  officials  is  also 
required.  The  withdrawal  request  shall 
be  submitted  to  the  Federal  Highway 
Admininstrator  and  the  Urban  Mass 
Transportation  Administrator,  through 
the  Federal  Highway  Administrator. 

(b)  Joint  submittal  may  be 
accomplished  by  a  single  request 
prepared  by  the  Governor  and 
concurred  in  by  the  local  governments 
concerned.  This  may  also  be 
accomplished  by  a  request  by  the 
Governor  with  separate  concurrence 
documentation  by  the  local  governments 
concerned.  In  either  case,  for  those 
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segments  within  urbanized  areas,  the 
concurrence  of  responsible  local 
officials  is  also  required.  While 
unanimous  local  action  is  not  required, 
the  withdrawal  request  is  expected  to 
have  substantial  support. 

(c)  The  request  for  withdrawal  shall 
include  the  following: 

(1)  A  statement  that  the  request  is 
filed  pursuant  to  23  U.S.C.  103(e)(4). 

(2)  Reasons  why  the  segment  is  not 
essential  to  the  completion  of  a  unified 
and  connected  Interstate  System. 

(3)  A  detailed  statement  of  mileage 
and  cost  of  the  segment  to  be  withdrawn 
as  included  in  the  latest  Interstate  cost 
estimate  approved  by  Congress. 

(4)  An  assurance  that  a  toll  road  will 
not  be  constructed  in  the  traffic  corridor 
which  would  be  served  by  the  segment. 

§  476.306  Withdrawal  approval. 

(a)  The  Federal  Highway 
Administrator  and  the  Urban  Mass 
Transportation  Administrator  may 
approve  the  withdrawal  of  an  Interstate 
segment  under  the  provisions  of  this 
subpart  after  considering  the  impact  of 
the  withdrawal  on  national  defense 
needs  if: 

(1)  The  requirements  of  §  476.304  are 
met;  and 

(2)  The  Federal  Highway 
Administrator  determines  that  the 
segment  is  not  essential  to  completion  of 
a  unified  and  connected  Interstate 
System. 

(b)  When  the  withdrawal  of  an 
interstate  segment  is  approved  under 
paragraph  (a)  of  this  section,  an  amount 
equal  to  the  Federal  share  of  the  cost  to 
complete  the  withdrawn  segment  as 
shown  in  the  latest  Interstate  System 
cost  estimate  approved  by  Congress  is 
authorized  for  substitute  projects.  The 
amount  authorized  will  be  increased  or 
decreased,  as  determined  by  the  Federal 
Highway  Administrator,  based  on 
changes  in  construction  costs  of  the 
withdrawn  route  occurring  between  the 
base  cost  year  of  the  latent  cost  estimate 
approved  by  Congress  which  included 
the  costs  of  the  withdrawn  route  and  the 
date  of  approval  of  each  substitute 
project.  The  changes  in  construction 
costs  will  be  computed  on  the  basis  of 
the  Composite  Index  shown  in  the 
quarterly  publication  "Price  Trends  for 
Federal-  Aid  Highway  Construction.”  1 
For  purposes  of  cost  adjustments,  the 
Composite  Index  for  the  calendar 
quarter  within  which  the  approval  of  the 
substitute  project  occurs  will  be  used  in 
computing  the  change  in  construction 
costs. 


1  Published  by  FHWA,  Interstate  Reports  Branch, 
and  available  for  inspection  and  copying  as 
prescribed  in  49  CFR  Part  7,  Appendix  D. 


(c)  Authorizations  of  funds  made 
available  by  the  withdrawal  of  an 
Interstate  route  under  23  U.S.C.  103(e)(4) 
shall  remain  available  until  expended 
within  the  limitations  described  in 

§  476.310  (f)  and  (g). 

(d)  Effective  as  of  date  of  approval  of 
the  withdrawal  of  an  Interstate  segment, 
the  unobligated  apportionments  for  the 
Interstate  System  of  the  State  receiving 
the  approval  will  be  reduced  in  the 
proportion  that  the  Federal  share  of  the 
cost  of  the  withdrawn  segment  bears  to 
the  Federal  share  of  the  total  cost  of  all 
Interstate  routes  in  the  State  as  reported 
in  the  latest  Interstate  System  cost 
estimate  approved  by  Congress. 

(e)  Mileage  withdrawn  under  the 
provisions  of  this  subpart  may  not  be 
redesignated  in  any  State  under  any 
provision  of  title  23,  U.S.C. 

(f)  The  payback  of  Federal-aid 
Interstate  funds  expended  on  a  segment 
withdrawn  under  this  subpart  shall  be 
governed  by  23  CFR  Part  480,  Use  and 
Disposition  of  Property  Acquired  by 
States  for  Modified  or  Terminated 
Highway  Projects. 

(g)  Segments  withdrawn  under  the 
provisions  of  this  subpart  may  not  be 
redesignated  under  the  provisions  of  23 
U.S.C.  139. 

§  476.308  Concept  approval  for  substitute 
projects. 

(a)  A  concept  program  which 
identifies  the  proposed  substitute 
projects  to  be  approved  in  concept  and 
which,  as  a  minimum,  accounts  for  all 
unobligated  funding  made  available  by 
this  subpart  must  be  submitted  as  soon 
as  practicable  after  the  effective  date  of 
this  subpart  or  after  a  withdrawal  is 
formally  approved. 

(1)  The  substitute  project  concepts 
included  in  the  program  must  be 
selected  in  a  manner  consistent  with  the 
procedures  provided  in  §  476.310(b)  and 
(c). 

(2)  The  concept  program  submission 
must  contain: 

(i)  A  proposed  split,  if  any,  of 
Interstate  withdrawal  authorizations 
between  transit  and  highway  projects; 

(ii)  A  concept  description  (e.g.,  type  of 
work,  termini,  length,  estimated  cost, 
number  and  type  of  vehicles,  size  and 
type  of  facility,  identification  of  major 
transportation  investment,  etc.)  of  the 
proposed  transit  and/or  highway 
projects  for  which  concept  approval  is 
requested;  and 

(iii)  A  summary  of  the  anticipated 
level  of  overall  funding  needs  by 
individual  fiscal  year,  as  estimated  on  a 
general  transit  and/or  highway  basis, 

(3)  The  concept  program  shall  be 
endorsed  by  the  Governor  and  the 
responsible  local  officials. 


(4)  The  concept  program  should  be 
submitted  by  the  Governor  to  the 
Federal  Highway  Administrator  and  the 
Urban  Mass  Transportation 
Administrator,  through  the  Federal 
Highway  Administrator. 

(b)  Approval  of  substitute  project 
concepts  must  be  given  jointly  by  the 
Federal  Highway  Administrator  and  the 
Urban  Mass  Transportation 
Administrator  by  September  30, 1983. 
This  time  limitation  does  not  apply  to 
segments  which  were  under  court 
injunction  prohibiting  construction  as  of 
November  6, 1978. 

(1)  Adjustments  and  refinements  to 
the  previously  approved  project 
concepts  may  be  permitted  after 
September  30, 1983. 

(2)  Approval  of  the  project  concepts 
does  not  commit  funding  under  this 
subpart  nor  does  such  approval 
constitute  an  obligation  on  the  State  or 
local  governments  to  fully  implement  the 
project  concepts.  Approval  of  a  project 
concept  is  processed  as  a  categorical 
exclusion  under  23  CFR  Part  771. 

§  476.310  Proposals  for  substitute  public 
mass  transit  and  highway  projects. 

(a)  The  proposed  substitute  projects 
must  serve  the  urbanized  area  or 
connecting  nonurbanized  area  corridor, 
or  both,  from  which  the  Interstate 
segment  was  withdrawn. 

(b)  Substitute  projects  in  or  serving 
urbanized  areas  shall  be  based  on  an 
urban  transportation  planning  process  in 
accordance  with  23  CFR  Part  450, 
Subpart  A  (and  policies  and  regulations 
pertaining  thereto),  and  shall  be  selected 
by  the  responsible  local  officials  of  the 
urbanized  area  in  accordance  with  23 
CFR  Part  450,  Subpart  C.  Substitute 
projects  located  outside  but  serving  the 
urbanized  area  shall  also  have  the 
concurrence  of  the  responsible  local 
officials  of  the  jurisdiction  in  which  the 
project  is  located. 

(c)  Substitute  projects  in  or  serving 
the  nonurbanized  area  corridor  shall  be 
selected  by  the  responsible  local 
officials  of  the  nonurbanized  area 
corridor.  Substitute  projects  located 
outside  but  serving  the  nonurbanized 
area  corridor  shall  also  have  the 
concurrence  of  the  responsible  local 
officials  of  the  jurisdiction  in  which  the 
project  is  located. 

(d)  Applications  for  substitute 
nonhighway  public  mass  transit  projects 
shall  be  developed  either  by  the 
principal  elected  officials  of  general 
purpose  local  units  of  government  in 
consultation  with  local  transit  officials 
or  by  local  transit  officials.  Substitute 
highway  projects  shall  be  developed  in 
accordance  with  the  policies  and 
procedures  established  for  the  Federal- 
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aid  highway  system  of  which  they  will 
be  a  part.  Substitute  highway  projects 
need  not  appear  in  the  statewide 
Federal-aid  program  described  in  23 
CFR  Part  630,  Subpart  A. 

(e)  Applications  for  substitute 
nonhighway  public  mass  transit  projects 
are  submitted  to  the  Urban  Mass 
Transportation  Administrator  by  the 
Governor.  Requests  for  authorization  to 
proceed  with  substitute  highway 
projects  are  submitted  to  the  Federal 
Highway  Administrator  by  the 
Governor. 

(f)  After  September  30, 1983,  only 
applications  for  those  substitute  projects 
which  have  previously  received  concept 
approval  under  §  476.308  should  be 
submitted. 

(g)  Substitute  projects  (for  which 
sufficient  funds  are  available)  must  be 
under  construction  or  under  contract  for 
construction  by  September  30, 1986.  This 
time  limitation  is  applicable  to  all 
substitute  projects,  including  those 
related  to  interstate  segments  which 
were  under  court  injunction  prohibiting 
construction  on  November  6, 1978. 
Approval  for  substitute  projects  not 
meeting  this  requirement  will  be 
withdrawn  or  not  issued,  and  no  funds 
will  be  appropriated  or  authorized  for 
these  projects. 

§  476.312  Combined  proposal. 

A  proposal  for  one  or  more  substitute 
projects  may  be  combined  with  projects 
utilizing  other  Federal  funds  available 
including,  but  not  limited  to,  financial 
assistance  available  under  either  the 
Urban  Mass  Transportation  Act  of  1964, 
as  amended,  or  23  U.S.C.  104.  Only  the 
funds  available  from  a  withdrawal 
under  this  subpart  are  constrained  by 
the  limiting  amount  described  in 
§  476.306(b). 

§  476.314  Administrator's  review  and 
approval  of  substitute  projects. 

(a)  The  Urban  Mass  Transportation 
Administrator  shall  review  substitute 
nonhighway  public  mass  transit  projects 
and  the  Federal  Highway  Administrator 
shall  review  substitute  highway  projects 
to  determine  that  the  projects  meet  the 
following  requirements. 

(1)  The  proposed  projects  serve  the 
urbanized  area  or  connecting 
nonurbanized  area  corridor  or  both  from 
which  the  Interstate  segment  was 
withdrawn. 

(2)  The  Federal  share  of  the  costs  of 
the  proposed  projects  which  is  to  be 
provided  under  this  subpart  by  virtue  of 


the  withdrawal  of  an  Interstate  segment 
does  not  exceed  the  Federal  share  of  the 
cost  of  the  withdrawn  segment,  as 
determined  in  §  476.306(b). 

(b)  Approval  of  substitute  projects  can 
be  given  only  to  the  extent  that 
authority  to  obligate  the  funds  is 
available. 

(c)  For  substitute  nonhighway  public 
mass  transit  projects,  the  approval  of 
the  plans,  specifications,  and  estimates 
of  a  project,  or  any  phase  thereof,  shall 
be  deemed  to  occur  on  the  date  the 
Urban  Mass  Transportation 
Administrator  approved  the  substitute 
project  or  phase  thereof  in  accordance 
with  the  policies  and  procedures 
established  for  the  UMTA  section  3 
capital  grant  program. 

(d)  Substitute  highway  projects  will  be 
approved  by  the  Federal  Highway 
Administrator  in  accordance  with 
policies  and  procedures  established  for 
the  Federal-aid  highway  program. 

(e)  Approval  of  a  substitute  project  or 
phase  thereof  obligates  the  United 
States  to  pay  its  proportional  share  of 
the  cost  of  the  project  or  phase  thereof 
out  of  the  general  funds  in  the  Treasury. 

(f)  The  Federal  share  for  substitute 
projects  approved  after  November  6, 
1978,  shall  not  exceed  85  percentum, 
notwithstanding  the  Federal  share  for 
nonhighway  public  mass  transit  projects 
established  under  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended, 
and  highway  projects  under  Title  23. 
U.S.C. 

-  (g)  The  labor  protective  provisions  of 
Section  3(e)(4)  of  the  UMT  Act  of  1964, 
as  amended,  (49  U.S.C.  Section 
1602(e)(4))  are  applicable  to  nonhighway 
public  mass  transit  projects  funded 
under  the  provisions  of  this  subpart. 

Transportation  Improvement  Program; 
Amendments 

PART  450— PLANNING  ASSISTANCE 
AND  STANDARDS 

The  FHWA  and  the  UMTA  hereby 
amend  Subpart  C  of  Part  450,  Chapter  I 
of  Title  23,  Code  of  Federal  Regulations, 
as  follows: 

1.  By  revising  §  450.302(a)(4)  to  read 
as  follows: 

§  450.302  Applicability. 

(a)  *  *  * 

(4)  23  U.S.C.  104(b)(1)  (projects  on 
extensions  of  primary  systems  in 
urbanized  areas),  except  as  provided  in 
this  subpart; 

***** 


2.  By  revising  the  definition  of 
“Interstate  substitution  projects”  in 
paragraph  (b)  in  §  450.304  Definitions  to 
read: 

§450.304  Definitions. 

***** 

(b)  *  *  * 

“Interstate  substitution  projects" 
means  projects  funded  under  23  U.S.C. 
103(e)(4)  (Withdrawal  of  Interstate 
segments  and  substitution  of  either 
nonhighway  public  mass  transit  projects 
or  highway  projects,  or  both). 

*  *  *  *  * 

§§  450.310,  450.318,  and  450.320 
[Amended] 

3.  By  amending  §§  450.310(b), 
450.318(b)(1),  and  450.320(a)(1)  to  delete 
the  phrase  "nonhighway  public  mass 
transportation  projects"  wherever  it 
appears  therein  and  to  substitute  in  lieu 
thereof  the  words  “nonhighway  public 
mass  transit  projects.” 

4.  By  amending  §  450.310  to  add  a  new 
paragraph  (f)  as  follows: 

§  450.310  Annual  element:  Project 
initiation. 

***** 

(f)  Proposed  Interstate  substitution 
highway  projects  shall  be  initiated 
according  to  the  provisions  of  this 
section  for  the  Federal-aid  system  of 
which  they  will  be  a  part. 

§450.318  (Amended) 

5.  By  revising  §  450.318(a)  to  read: 

(a)  The  projects  proposed  to  be 

implemented  with  Federal  assistance 
under  sections  3  and  5  of  the  Urban 
Mass  Transportation  Act  (49  U.S.C.  1602 
and  1604)  and  nonhighway  public  mass 
transit  projects  under  23  U.S.C.  103(e)(4) 
shall  be  those  contained  in  the  annual 
element  of  the  transportation 
improvement  program  submitted  by  the 
MPO  to  the  Urban  Mass  Transportation 
Administrator. 

***** 

6.  By  amending  §  450.318(b)(1)  to 
delete  the  words  “and  103(e)(4) 
(Withdrawal  of  Interstate  segments  and 
substitution  of  public  mass 
transportation  projects)”. 

7.  By  amending  §  450.318(b)(2)  to 
delete  the  words  "104(b)(3)  (Extensions 
of  Federal-aid  primary  and  secondary 
systems)"  and  substitute  in  lieu  thereof 
the  words  “104(b)(1)  (Projects  on  urban 
extensions  of  the  Federal-aid  primary 
system)”. 
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8.  By  amending  §  450.318(b)(3)  to 
delete  the  words  "104(b)(3)  (Projects  on 
urban  extensions  of  the  primary  and 
secondary  systems)”  and  substitute  in 
lieu  thereof  the  words  “104(b)(1) 
(Projects  on  urban  extensions  of  the 
primary  system)”. 

§  450.320  (Amended] 

9.  By  amending  §  450.320(a)(2)  to 
delete  "included  in  the  statewide 
program  of  projects  under  23  U.S.C.  105" 
and  substitute  in  lieu  thereof  the  words 
“included  in  the  annual  element  of  the 
transportation  improvement  program”. 

(23  U.S.C.  103(e)(4),  105, 134(a),  and  135(b); 
secs.  3,  4(a),  and  (5)  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended  (49 
U.S.C.  1602, 1603(a),  and  1604;  and  49  CFR 
1.48(b)  and  1.51(f)) 
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